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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

UDALGURI. 

 

 Present: ARPITA KAR, A.J.S. 

  SDJM(S), Udalguri. 

  

G.R.NO. 998/15. 

U/S 448/323 IPC. 

STATE OF ASSAM 

Vs 

1. Sri Dhupa Kachari@ Dhaniram. 

  ......................Accused Person. 

           

Advocate Appeared:- 

For Prosecution: Smti. Nandira Narzary, Learned A.P.P. 

For Defence: Sri M.P. Rabha. 

 

Offence Explained on : 01.12.2016. 

Evidences recorded on: 08.02.2017, 08.05.2017, 11.07.17, 18.08.17, 

06.10.17, 17.03.18. 

Arguments heard on: 11.04.2018. 

Judgment delivered on: 25.04.2018. 

 

J U D G M E N T 

1. Prosecution story in brief is that Sri Tarun Kachari lodged an FIR before the 

Tangla P.S., alleging inter-alia that on 25.09.15 at about 10.45 PM while he 

was making “roti” in the house of his brother Prafulla Kachari, the accused 

came there and asked him about the “roti” for which he turned back but 

the accused assaulted him causing injuries to is person. 

 

2. On receipt of the F.I.R., Tangla P.S. Case No.118/15 was registered and 

investigated into. During investigation no seizures were made by the police. 

On completion of the investigation the I.O. has submitted C/S, U/S- 

448/323 IPC against the accused Dhupa Kachari. 
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3. The defence Story is of total denial. On his appearance before the Court 

copies of relevant documents were furnished to him as per Sec. 207 Cr.P.C. 

The particulars of the offence U/S 448/323 I.P.C. were read over and 

explained to the accused to which he pleaded not guilty and claimed to be 

tried.  

4. During trail prosecution side examined 8 P.W.s. The examination of the 

accused U/S 313 Cr.P.C. is recorded. The accused denied adducing DW. 

 

5. I heard arguments for both sides and also perused the case record.  

6. POINTS FOR DETERMINATION:- 

I. Whether on 25.09.2015 at about 10.45 PM at village No.1 

Khagrabari under Tangla police station the accused had 

criminally  trespassed inside the compound of or in possession 

of the informant with intent to commit offence and thereby 

committed the offence punishable U/S 448 IPC? 

II. Whether on the same day, time and place the accused 

voluntarily caused hurt to Tarun Kachari and thereby 

committed the offence punishable U/S 323 IPC ? 

DISCUSSION, DECISION AND REASONS THEREOF:- 

7. The P.W.2, Sri Tarun Kachari, who is the informant cum victim of this case 

deposed that he filed this case against Dhupa Kachari. The occurrence 

took place one night in the year 2015. At the relevant time the mother of 

Prafulla Kachari who is his elder brother in relation, had been suffering 

from serious illness. So, he himself and others had been to the house of 

Prafulla Kachari. He was cooking roti for them. Suddenly, the accused 

came there and asked him whether they have completed preparing roti. 

He asked him to taste one. Then without asking anything more, the 

accused started assaulting him. Instantly, blood oozed from the injured 

portion of his forehead. He could not see with what material the accused 

assaulted him. He came to know from the other persons present that the 

accused had a “dao” in one hand and a broken stone on the other hand. 

Probably the accused had assaulted him with the broken stone. After 

wiping the blood he could see that the accused was engaged in a tussle 

with his father. Thereafter, the accused went away. In the same night he 

was taken to hospital for treatment. They had also been to the Bhergaon 

out-post but since the concerned police officer was not present, therefore, 
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he has lodged the FIR on the following day. Ext. 1 is the FIR and Ext.1 (1) 

is his signature. 

In his cross examination he deposed that accused Dhupa Kachari 

is his co-villager. The accused is not his relative. He had no previous 

grudge against the accused. The people of their village have been divided 

into two khels and accused Dhupa Kachari belongs to the other khel. The 

separation of the khel took place many years ago at the initiative of the 

father of the accused and other leading persons of the village. The 

incident took place in between 11.00 PM to 12.00 midnight. At that time 

himself, the father of the accused were cooking roti. Prafulla Kachari was 

also present inside his house. He denied the fact that the accused was to 

get money from him. The father of the accused took Rs.500/- (Rupees 

five hundred only) from him. Prior to the incident of the case there was 

no prior enmity between him and the accused. They did not engage in 

any quarrel. He denied the fact that on the date of the occurrence when 

the accused came to the house of Prafulla Kachari, he questioned him 

why he had been there as he belongs to another khel and then verbal 

exchange of words took place. He denied the fact that the accused did 

not assault him. 

8. From the deposition of PW-2, it is found that the alleged occurrence 

allegedly occurred in the residence of PW-1. So, now let us see what PW-1 

has deposed in his evidence. P.W.1, Sri Prafulla Kachary deposed that he 

knows the informant as well as the accused person of this case. The 

occurrence occurred at about 9.00 PM at his residence. At that time the 

accused and the informant, who were his own relatives, had been to their 

house in order to look after his seriously ill mother. He was sleeping inside 

in his house at that time. Suddenly, he heard “hallah” outside his house 

and came out. He saw both the informant and the accused exchanging 

heated words. Then the other persons present restrained both of them 

from physically assaulting each other. 

In his cross examination he deposed that at the relevant time of 

alleged incident he was inside the house. He did not see the occurrence. 

So, he cannot say for what reason the alleged incident took place. 

9. The victim of this case, PW-2 deposed that after the alleged assault blood 

oozed out from the injured portion of his forehead which means that the 

victim sustained injuries on his forehead. As such let us see whether his 
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version is corroborated or not by the medical officer of this case. The 

medical officer of this case deposed as PW-7. P.W.7, Dr. Raisumai 

Daimari deposed that on 26.09.15 she was posted at Khoirabari C.H.C. 

and on that day she examined Sri Tarun Kachari escorted by UBC 41, 

Khagen Rabha. Alleged history of assault. On examination lacerated injury 

on the forehead and bruise and swelling on the left eye were found. 

Opinion- simple injury caused by blunt object. Ext. 2 is the medical 

report. Ext.2 (1) is his signature.  

In her cross examination she deposed that she examined the 

victim at 12.30 AM. The injuries found may be caused by a fall also. 

10. P.W.3, Sri Rabiram Kachari, P.W.5, Sri Suman Boro, P.W.6, Sri Upen Boro 

deposed that they do not know anything about the occurrence. 

11. P.W.4, Sri Rakesh Boro deposed that there was an altercation between 

the parties and he has not seen the parties assaulting each others. 

12. P.W.8, Mr. Someswar Baruah deposed that he was the investigating 

officer of this case. At that time he was working at Bhergaon O.P. The 

FIR was lodged by Tarun Kachari. On getting the FIR, the same was 

registered by the O/C and he was given the charge to investigate the 

case. He visited the place of the occurrence, recorded the statement of 

the witnesses and prepared the sketch map. The victim himself went to 

take medical treatment. After finding sufficient materials he filed the C/S 

against the accused. Exbt.3 and4 are the sketch map and charge sheet 

respectively wherein Exbt.3(1) and 4(1) are his signatures. 

 In his cross examination he has deposed that FIR was lodged at 

5.15 PM on 26.09.15. The occurrence occurred on 25.09.15. The delay of 

about 24 hours in lodging the FIR is not mentioned in the FIR. When the 

victim went to the hospital, the case was not lodged. The informant did 

not tell him by what weapon he was assaulted. 

 

13. In view of the aforesaid discussions, it is seen that the victim of this case, 

PW-2 has alleged that on the day of the occurrence he went to see the 

mother of Prafulla Kachary, who was ill. This part of his version is fully 

corroborated by Prafulla Kachari, who deposed as PW-1 and stated that 

on the day of the occurrence the informant came to his house to look 

after his seriously ill mother. The victim further alleged that the accused 
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assaulted him at the house of Prafulla Kachari. Prafulla Kachari deposed 

that on the day of the occurrence the accused came to his house and he 

had seen the accused and the victim/ informant exchanging heated 

words. Further it is seen that while cross-examining the PW-2 i.e. the 

victim, the defence put a suggestion stating that on the day of the 

occurrence when the accused came to the house of Prafulla Kachari, the 

victim questioned him why he had been there as he belongs to another 

khel and then verbal exchange of words took place, which implies that 

the defence has not denied the presence of the accused at the place of 

the occurrence on the alleged day. As such it is seen that the PW-1, in 

whose house the alleged occurrence occurred and the defence itself has 

admitted the presence of the accused at the place of the occurrence on 

the alleged day of occurrence. PW-3,5 and 6 stated that they are not 

aware about the occurrence. PW-1 in whose house the alleged 

occurrence occurred and PW-4 deposed that they have seen an 

altercation between the parties. However, the perusal of the cross-

examination of PW-1goes to show that he did not see the occurrence and 

in his examination in chief he has clearly deposed that he came out on 

hearing a hullah, which means that he has not seen the entire 

occurrence. The PW-2 in his evidence deposed that blood oozed out from 

the injured portion of his forehead after the assault, which clearly shows 

that as per the victim he sustained injuries on his forehead. The medical 

officer of this case, PW-7 deposed that the victim was examined on 

26.09.15 by her. The victim alleged history of assault and on examination 

lacerated injury on the forehead, bruise and swelling on the left eye were 

found. She opined that the injury was simple, caused by blunt object. 

Thus, it is seen that the medical officer fully corroborated the version of 

PW-2 to the extent that he sustained injuries on his forehead. Although 

the defence has suggested that the injuries found may be caused by a fall 

also but the defence could not produce any materials on the record to 

show that the injuries sustained by the victim was due to a fall. It is a 

settled proposition of Law that mere suggestion by itself does not prove a 

fact.  

14. From the discussions made so far it is seen that the allegation of the 

victim that he sustained injuries on his forehead is corroborated by the 

medical officer and as such it is proved that the victim had sustained 

injuries on his forehead. So the next question which needs to be 
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determined is how the said injuries were sustained by the victim. 

Although the victim alleged that he sustained the said injuries as a result 

of the assault by the accused and as already discussed above the 

presence of the accused at the place of the occurrence has already been 

proved but it is seen from the perusal of the evidence on record that 

except the victim no other PWs have deposed that they have seen the 

accused assaulting the victim.  

15. Therefore, let us now see whether an accused can be hold guilty upon 

the sole testimony of the victim. As per section 118 of the Indian 

Evidence Act, a victim is a competent witness to depose. Nowhere the 

Indian Evidence Act says that the evidence of the victim cannot be 

accepted unless it is corroborated in material particulars. A victim is 

undoubtedly a competent witness under Section 118 of Evidence Act and 

his evidence must receive the same weight.  

16. In the case of State Vs Pratap Singh Cr.L.A.254/16, the Hon’ble 

Delhi High Court, has held that:  

That is the logic of Section 134 of the Evidence Act, 1872. But if 

there are doubts about the testimony, the courts will insist on 

corroboration. In fact, it is not the number, the quantity, but the 

quality that is material. The time-honoured principle is that 

evidence has to be weighed and not counted. The test is whether 

the evidence has a ring of truth, is cogent, credible and 

trustworthy or otherwise....  

17. Also in the case of Joseph vs. State of Kerala, (2003) 1 SCC 465 

which prescribes that the evidence of other witnesses must corroborate 

the single eye-witness. When there is a sole witness to the incident his 

evidence has to be accepted with an amount of caution and after testing 

it on the touchstone of the evidence tendered by other witnesses or 

evidence as recorded. Section 134 of the Indian Evidence Act provides 

that no particular number of witnesses shall in any case be required for 

the proof of any fact and, therefore, it is permissible for a court to record 

and sustain a conviction on the evidence of a solitary eyewitness.  

18. In Shivaji Sahabrao Bobade and Anr. vs. State of 

Maharashtra (1973) 2 SCC 793 (three-Judge Bench) wherein it has 

been held as follows: 

https://indiankanoon.org/doc/976160/
https://indiankanoon.org/doc/838383/
https://indiankanoon.org/doc/1035123/
https://indiankanoon.org/doc/1035123/
https://indiankanoon.org/doc/1035123/
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Even if the case against the accused hangs on the evidence of a single 

eye-witness it may be enough to sustain the conviction given sterling 

testimony of a competent, honest man, although as a rule of prudence 

courts call for corroboration. It is a platitude to say that witnesses have to 

be weighed and not counted since quality matters more than quantity in 

human affairs. 

19. Thus the aforesaid proposition of Law read together with section 118 and 

sec 134 of the Evidence Act, 1872 makes it clear that the conviction of a 

person is possible upon the sole testimony of an eyewitness or the victim 

himself provided he is trustworthy. 

20. Coming back to the instant case, it has already been proved that the 

accused was present at the place of occurrence during the alleged time of 

occurrence and that the victim sustained injuries on his forehead. The 

victim has specifically stated the cause of his injuries to be the assault by 

the accused and the medical officer also stated that the victim alleged 

history of assault. There is nothing significant on record to infer that there 

was enmity between himself and accused persons. Rather in his cross-

examination the victim has deposed that he did not have any prior grudge 

against the accused. The defence side could not prove any major 

contradiction in the version of the witnesses and the veracity of the victim 

could not be shaken in his cross-examination also. 

21. The legal position in respect of the testimony of a solitary witness is well 

settled in a catena of judgments in as much as the Court has always been 

reminded that in order to pass conviction upon it, such a testimony must 

be of a nature which inspires the confidence of the Court. While looking 

into such evidence Hon’ble Supreme Court and different Hon’ble High 

Courts have always advocated the Rule of Caution and such corroboration 

from other evidence and even in the absence of corroboration if 

testimony of such single witness inspires confidence then conviction can 

be based solely upon it.  

22. In the case on hand, the testimony of the victim stands corroborated by 

other circumstances and evidences which has already been discussed 

above. It is a common human tendency to get the offender booked and in 

normal circumstances no person would screen the actual offender. The 

accused failed to show any reason for which the victim would lodge a 
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false case against him. Thus the testimony of the victim(P.W.2) cannot be 

brushed aside. He is believable and does inspires confidence. 

23. The learned counsel for the accused has argued that the F.I.R. was 

lodged after about 24 hours of the time of the occurrence and the delay 

in lodging the F.I.R. is not mentioned or explained in the F.I.R. and thus 

the said delay in lodging the F.I.R. will be fatal for the prosecution. 

24. Per contra the learned A.P.P. has submitted that in his examination-in-

chief the victim/informant has clearly stated that they went to the 

Bhergaon out-post on the night of occurrence but since the concerned 

police officer was not present, therefore, he the FIR  was lodged on the 

next day. 

25. In a decision of High Court Of Jammu And Kashmir At ... vs M. 

Madhusudhan Rao (2008) 15 Scc ... on 23 February, 2017 it was 

held that Delay in lodging the FIR cannot be used as a ritualistic 

formula for doubting the prosecution case and discarding the same sole 

on ground of delay in lodging the first information report. Delay has 

the effect of putting the court on its guard to search if any explanation 

has been offered for the delay, and if offered, whether it is satisfactory or 

not. If the prosecution fails to satisfactorily explain the delay and there is 

a possibility of embellishment in the prosecution version on account of 

such delay, the delay would be fatal to the prosecution. However, if 

the delay is explained to the satisfaction of the court, the delay cannot by 

itself be a ground for disbelieving and discarding the entire prosecution 

case. 

26. In this connection it will be useful to take note of the following 

observation made by Hon’ble Supreme Court in Tara Singh & Ors. v. State 

of Punjab, AIR 1991 SC 63 : 

The delay in giving the FIR by itself cannot be a ground to doubt 

the prosecution case. Knowing the Indian conditions as they are, 

one cannot expect these villagers to rush to the police station 

immediately after the occurrence. Human nature as it is, the kith 

and kin who have witnessed the occurrence cannot be expected to 

act mechanically with all the promptitude in giving the report to 

the police. 

https://indiankanoon.org/doc/70349989/
https://indiankanoon.org/doc/70349989/
https://indiankanoon.org/doc/70349989/
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27. In Zahoor & Ors. v. State of U.P., AIR 1991 SC 40, it was held that 

mere delay by itself is not enough to reject the prosecution case unless 

there are clear indications of fabrication. This was reiterated in Jamna & 

Ors. v. State of Uttar Pradesh, AIR 1994 SC 79 (para 4) that delay 

by itself is not a circumstance to doubt the prosecution case. 

28. Thus it is crystal clear from the above proposition of Law that the Legal 

position in regard to delay in lodging FIR, as we have referred to above, 

is well settled. Even though delay in lodging the FIR will not by itself be a 

ground for disbelieving the prosecution story, but a duty is cast on the 

prosecution to explain the delay and an obligation is cast on the court to 

take notice of such delay and to adjudicate whether explanation tendered 

by the prosecution is satisfactory and real.  

29. In the present case the informant has clearly deposed that they went to 

the Bhergaon out-post on the night of occurrence but since the concerned 

police officer was not present, therefore, he the FIR  was lodged on the 

next day. There is no hard and fast rule that the reason of the delay has 

to be mentioned in the F.I.R. A F.I.R. contains the brief fact about the 

occurrence and cannot be expected to be a very detailed one. As such it 

is seen that the delay of about 20-24 hours in lodging the F.I.R. was 

sufficiently explained by the informant and as such the said delay by itself 

does not create doubt upon the prosecution story because as discussed 

above, the circumstances of the case and the evidence on record goes to 

show that the allegation of assault levelled by the prosecution against the 

accused are real.  

30. There is no doubt about the identity of the accused and the place of 

occurrence as the evidence on record makes it clear that the accused and 

victim are co-villagers. Thus it is seen that the accused has failed to prove 

his innocence and the prosecution has proved its case beyond reasonable 

doubt. Thus it is hold that the accused, without any provocation 

voluntarily caused hurt to Tarun Kachari by assaulting him and thereby 

committed the offence punishable U/S 323 IPC. 

31. The accused is thus hold guilty for committing the offence U/S 323 I.P.C. 

and is convicted for the same. 

32. Regarding the offence U/S 448 it is admitted that the house belongs to 

P.W.1 who is the relative of P.W.2 and apart from P.W.2 there were many 

https://indiankanoon.org/doc/209637/
https://indiankanoon.org/doc/153530/
https://indiankanoon.org/doc/153530/
https://indiankanoon.org/doc/153530/
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other persons at the place of occurrence at the time of occurrence. Thus 

it becomes clear that at the time of occurrence the P.W.2 i.e. the victim 

cum informant of this case is neither the owner nor the possessor of the 

house where the occurrence occurred and as such the accused cannot be 

booked for criminally trespassing inside the compound of or in possession 

of the informant/victim with intent to commit offence. 

33. As such it is seen that the prosecution has failed to prove the charges 

against the above-named accused person U/S 448 I.P.C. and as such, he 

is acquitted from the charges of this case U/S 448 I.P.C.. 

34. Accused Sri Dhupa Kachari @Dhaniram is convicted for the 

offence U/S 323I.P.C.  

35. Considering that the accused assaulted a person without any provocation 

resulting in pain and suffering, I am not inclined to give the benefit of any 

provisions of Probation of Offenders Act to the accused person. 

36. I have considered the aggravating as well as the mitigating factors of the 

instant case before sentencing the accused. On considering the entire 

matter, the accused Sri Dhupa Kachari @ Dhaniram is sentenced to pay a 

fine of  Rs. 1000/-  ( Rupees One Thousand) for the offence under Sec 

323 I.P.C. In default to pay the fine amount, the accused shall undergo 

Simple Imprisonment for 1 (One) month. 

37. Furnish a free copy of the judgment U/S 363 Cr.PC to the convicted 

accused person immediately. 

38. The accused is directed to furnish fresh bail bonds as per sec 437A 

Cr.P.C. and until the submission of the fresh bail bonds the previous bail 

bonds executed by the accused and the sureties shall remain in force. 

Seized articles to be disposed of as per law. 

39. Judgment is pronounced in open court. Case is disposed on contest. 

Given under my hand and seal of this Court on this the 25thday of April, 

2018 at Udalguri. 

   

     Sub-Divisional Judicial Magistrate(S), 

     Udalguri. 
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  A P P E N D I X 

 

1. Prosecution Witnesses:- 

    P.W.1: Sri Prafulla Kachary. 

    P.W.2: Sri Tarun Kachari. 

    P.W.3: Sri Rabiram Kachari. 

    P.W.4: Sri Rakesh Boro. 

    P.W.5: Sri Suman Boro. 

P.W.6: Sri Upen Boro. 

P.W.7: Dr. Raisumai Daimari. 

P.W.8: Mr. Someswar Baruah. 

 

2.  PROSECUTION EXHIBITS:- 

Exhibit-1: FIR. 

Exhibit-2: Medical Report. 

3. DEFENCE WITNESSES:- 

NONE. 

4. DEFENCE EXHIBITS :- 

    NONE. 

 

 

     Sub-Divisional Judicial Magistrate(S), 

     Udalguri. 


